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IN THE SUPREME COURT
OF THE STATE OF UTAH
TRACY BROWN,
Plaintiff-Appellant,
vs>

Case No.
' 13348
N

D A N N I E MARRELLI,
\!
Defendant- Respondent.

BRIEF OF RESPONDENT
S T A T E M E N T OF CASE AND
DISPOSITION IN L O W E R COURT
This is a civil paternity suit following a bastardy
suit against the same defendant, regarding the same
jury on the 11th and 12th of Dechild, tried before a ji
J
77-*©-/
cember, 1973, under 'the
the Bastardy Act, 76 6 §», et seq.,
Utah Code Annotated 1953, as amended, resulting in a
verdict of not guilty. Appellant subsequently attempted
to file a suit regarding the same parties in interest under
the Paternity Act and appeals from a dismissal by the
District Court.
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STATEMENT OF FACTS
The State of Utah commenced a bastardy action in
the City Court of Salt Lake City on the 7th day of July,
1972, with the appellant herein having signed the initial
complaint under oath as complaining witness. The defendant was arrested and released on bond. Preliminary
hearing was had and the defendant bound over to the
Third District Court For Salt Lake County, State of
Utah. Defendant pled not guilty. On December 11 and
12, 1972, a jury trial was held before the Honorable D.
Frank Wilkins, Judge of the Third District Court of
Salt Lake County, Criminal No. 24599 (T. 1 through
164 inclusive.)
The State was represented by John B. Anderson of
the District Attorney's staff; the defendant by Sumner
J . Hatch.
Appellant did nothing further until April 3, 1974,
when he filed a designation of record (R. 37), with the
Third District Court of Salt Lake County, together with
three affidavits (R. 38, 39, R. 40, 41), and a transcript
of proceedings (T. 1 through 164). Respondent's counsel has never received copies of affidavits (R. 3 to 6, R.
7 to 9, R. 38, 39, R. 40, or R. 41), nor do any of them
carry certificates of mailing.
There is no motion for or order allowing augmentation of the record nearly 11 months after filing notice of
appeal, or eight months since the last extension for filing
Briefs was granted.
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P O I N T S ON A P P E A L
P O I N T I.
The appeal should be dismissed for appellant's entire failure to follow Utah Rules of Civil Procedure with
relation to appeals. Defendant filed notice of appeal
under Rule 73 (b) on May 6,1973. There is no indication
that either a bond or pauper affidavit, as contemplated
by Rule 73 (c), has ever been filed, nor is there a waiver
by the adverse party. See Buttrey v. Guaranteed Securities Company, 78 U. 39, 300 P . 1040; also Fisher v. Bylund, 97 U. 463, 93 P.2d 737, and Cook v. Oregon Short
Line § U. N. Ry. Co., 7 U. 416, 27 P . 5.
Appellant did not comply with Rule 75(a) and
failed to file a designation of record on appeal with the
Clerk of the District Court, said designation of record
being first filed on April 3, 1974, see Rule 75 (a).
Appellant failed to comply with Rule 75(a) (1) in
that he failed to file with the Clerk of District Court a
certificate stating that a transcript of evidence had been
ordered from the court reporter, or, (b) that he does not
intend to rely on said transcript. See Nunnley v. Stan
Katz Real Estate, 15 U.2d 126, 388 P.2d 798.
Appellant did not comply with Rule 75 (p) (1) in
that he did not file his Brief for a period of 10 months
and 27 days following the notice of appeal, and eight
months, less three days, from the final extension shown
on record.
Appellant failed to send copies of affidavits filed
3
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with the District Court to respondent's counsel at any
time.
Appellant's appeal should be dismissed.
POINT IL
Items 1. through 7. of Appellant's Brief, pages 3
through 7, while they perhaps might be a basis for a motion for a new trial, or for possible appeal from the adverse judgment in the bastardy proceeding, do not go to
the question of res judicata, or collateral estoppel. The
Browns were informed prior to the trial that they would
be entitled to have their own attorney handle the case
civilly rather than under the Bastardy Act, see paragraph 12 of the affidavit of Richard R. Brown, appellant's father (R. 5), and I quote:
"12. After hiring Mr. Sheffield I took him to Mr.
Anderson's office and asked Mr. Anderson if
Mr. Sheffield could assist him in the case. After
a small discussion in which Mr. Anderson said,
'If you are not happy with the way I am handling
your case, I will quit and let Mr. Sheffield go
ahead and handle it civilly.' "
Appellant cites the case of Alires v. Turner, 22
U.2d 118, 449 P.2d 241, regarding a question of res
judicata. A reading of that case indicates it is not at all
applicable. The Alires case arose from a habeas corpus
not following a trial, but following a plea of guilty to a
burglary charge wherein the court, some minutes before
the withdrawal of the not guilty plea and entry of a plea
4
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of guilty, appointed counsel to represent Alires. Counsel was sitting in the courtroom when appointed by the
court. At the time of sentencing some 30 days later counsel did not even remember the defendant. The habeas
corpus was not for the purpose of determining whether
Alires had a previous fair trial but was on the question
of whether his constitutional rights had been protected
at the time of change of plea and sentencing thereafter.
I t is not even remotely analagous to this case. Plaintiff
also cites 37 A.L.R.2d 386, and a copy thereof is in the
transcript (T. 15 through 28 inclusive). A close review
of the cases cited therein does not reveal one case in support of appellant's proposition that a determination in a
quasi criminal bastardy action is not res judicata and
does not estop the parties thereto and their privies from
further action on the issue, the sole issue in the jury trial
of State of Utah v. Marrelli, see T. 1 through 164 inclusive, being was the defendant Dannie Marrelli the
father of Dawnie Brown, daughter of Tracy Brown?
An eight man jury, after a full-blown two day trial,
found the issue for the defendant Dannie Marrelli, "not
guilty of being the father of Dawnie Brown."
In addition to the Alires case, plaintiff cites the
case of Jorgensen v. Jorgensen, (1948), 32 Cal.2d 13,
at page 18, and 193 P.2d 728 and 732, and cited People
v. Camp, 10 Cal. App.3d 651 and 89 Cal. Rptr. 212
(1970), and speaking of res judicata, these cases can be
readily differentiated from the one at hand. The Jorgensen case was a divorce case involving fraud against
the court in concealment of property and was allowed to
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be reopened. The Camp case in no way relates to the
present case.
I t is interesting to note that appellant argues at
pages 12 and 13 of Appellant's Brief and sets forth an
appendix at page 15. The appendix gives no hint as to
where his figures came from nor does it give any indication as to whether the cases were tried, compromised, or
went by pleas of guilty. I am at a loss to follow it
through.

SUMMARY
This case should be dismissed without going into
the questions of law in Points I. or I I . on appellant's
almost entire failure to follow the rules of procedure on
appeals in Rules 73 and 75, Utah Rules of Civil Procedure, including (a) failure to file a bond; (b) failure
to file a brief without applying to the court for continuances and failure to give a basis for excusable neglect on
either basis above; (c) failure to send to opposing counsel copies of affidavits filed of record; (d) failure for
10 months and 27 days to file a designation of record.
With regard to the claims of the plaintiff, it should
be noted there was one issue and one issue only in each
case, to wit, was Dannie Marrelli the father of Tracy
Brown's child? Tracy Brown had her opportunity to
choose her remedy—either under the bastardy statute or
under the paternity statute. She chose the former, and
the jury found the issue against her. There was no mo6
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

tion for new trial or appeal. The appeal time ran, and
some three months thereafter she attempted to have the
same issue relitigated under 78-45 (a) Utah Code Annotated 1953. This court has already adjudicated the question of the possible conflict between 78-45 (a) Utah
Code Annotated and the Bastardy Act, 77-60-1 to 7760-16, holding that they are mutual alternative remedies.
See State v. Judd, 27 U.2d 79 at page 82; see also State
v. Abram, 27 U.2d 266.
Further, the legal reasoning is not sound, the one
case cited with regard to the proposition of res judicata
being Alires v. Turner, above, which is a criminal case
going into the question of adequacy of counsel on a plea
of guilty to a burglary case and a habeas corpus thereafter. Plaintiff in this action and her father and mother
were advised prior to trial that they could bring a civil
suit rather than the quasi criminal action, and they went
forward with the bastardy proceeding under 77-60, et
seq., rather than through a purely civil action under 7845, et seq., or 78-45(a). True, while Mr. Hansen may
have tried the jury trial differently, through his having
an opportunity to review a transcript and listening to the
summary of opposing counsel, that in no way detracts
from the interest, ability or skill of Mr. Anderson and
Mr. Sheffield, who did not have the advantage of hindsight. The record of the initial trial is before this court in
the body of the transcript (T. 1 through 164). While it
would be a delight for trial counsel to be able to look
back on a cold transcript and say, I wish I had thought of
that before, that is not the case with our law.
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I t is urged that this court take recognizance of the
entire record before it and (1) dismiss on the basis of the
numerous procedural transgressions showing in the record; and (2) dismiss on the merits; and (3) grant the
respondent costs herein.
Favorably citing the Judd case, supra, it is respectfully urged that the appeal be dismissed, and as the
plaintiff-appellant has not complied with the bond requirement on appeals to this court, to provide a judgment for the defendant and respondent for costs necessarily expended herein.
Respectfully submitted,
H A T C H , McRAE & RICHARDSON
By: S U M N E R J . H A T C H
370 East Fifth South Street
Salt Lake City, Utah 84111
Attorney for Defendant-Respondent
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